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Workmen's Compensation Facts

claims under the  Workmen's

Compensation Act (WCA) are sought only through the
High Court Commissioners (Judges in Trinidad and
Magistrates in Tobago) (s30(2) when agreement cannot
be reached between parties (s32(1).

The Four Questions: (s30(1)

1.
2.
3.

4.

2.
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Is the employee a "workman" according to the
meaning attributed in the WCA?

Did the accident occasioning injury arise out of and
in the course of employment with the employer?

Is the sum claimed by the workman due and owing
to him/her?

Is the employer
compensation?

liable to pay workmen's

. Workman is defined in s2(1) as

i.  any person who has entered into or works under
a contract of service or apprentice-ship with an
employer;

Workman does not include:

i.  persons who do not perform manual labour

ii.  persons whose salary exceeds $5,000/annum
iii.  casual workers

iv.  outworkers/contractors

v.  family members

vi.  Defence Force members
vii.  Police Service members

Accident, though not clearly defined in the WCA,
case law authorities rule "an unlooked for mishap or
an untoward event which is not expected or
designed.” (Fenton v. J. Thorley & Co. Ltd. [1903]
WN 149). Sabotage or wilful misconduct are not
accidents.

Arising out of and in the course of employment,
according to s4(1), the workman must be performing
the duties for which he was employed (Marcano v.
The Secretary, Servisair Trinidad and Tobago Ltd.
WC 12 of 2009).

Compensation Due and Owing, according to s4(3)
Where compensation is payable under WCA the
workman is not allowed to claim after 4years from
the date of the accident, but according to s11(1)

b)

c)

d)

claim must be made within lyear from the date of
the accident. s5 guides compensation as follows:
Death: (i) leaving dependents fully dependent - 36
months' salary lump sum; (ii) dependents partially
dependent - < 36 months' salary lump sum; (iii)
leaving no dependents - <$500 for funeral expenses.
Permanent total disablement: (i) a sum equal to 48
months' earnings; (“total disablement™ means work-
man incapacitated to do work as in pre-accident state
either temporarily/ permanently (s2(1).

Permanent partial disablement: (i) the percentage
corresponding to the Second Schedule injury for
permanent total disablement (ii) compensation for
unspecified injury is proportioned to the incapacity
caused < amount for permanent total disablement;
(iii) for multiple injuries the aggregate < amount for
permanent total disablement (“partial disablement"
means reduced earning capacity either temporarily/
permanently after accident (s2(1).

Interim compensation paid by the employer (<50%
of lump sum) shall be deducted from the total lump
sum.

Temporary disablement (total/partial): (i) half
monthly payment due on 16th day from date of
disablement then half monthly during disablement or
5 years whichever is shorter; (ii) a sum equal to one
third monthly earnings.

Interim compensation paid by the employer (<50%
of half the pre injury monthly earnings) shall be
deducted.

Occupational Diseases: Compensation is also due
and owing if workman is disabled by or dies from a
First Schedule disease (s17(8), unless it was a pre-
existing condition.

Employer Liability

s4 absolves the employer from liability where
workman is disabled for <3 days and where
workman's negligence is proven (except if death/
serious/permanent  disablement  occurs).  The
employer is liable where he benefited from a work-
man's breach of regulations where death/serious/
permanent disablement occurs.
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While the principal/employer (MoH), who hires a
contractor (RHA), is liable to pay compensation to
workmen employed therein, the MoH is indemnified
by RHA who will otherwise be liable (s14(2) and the
workman can pursue compensation directly from the
RHA (s12(4). The RHA can also be indemnified if a
legal liability is created by a third party (s15).

In the case of First Schedule Pt | occupational
diseases, the employer within the last 24 months
before the disablement/death, is liable; and for
diseases under Pt Il, the last employer within 12
months is liable (especially if the type of work
corresponds with the disease in either case) (s21).

Procedure:

1. Notice (s11) must be given to the employer, ASAP
following an accident occasioning injury, before
resigning and within 6 months of the accident, in
which claims for compensation must be clearly
stated. (Craig v Crypte Electrical Co. Ltd.(1922)
BWCC @ 71).The MoH then gives notice to the
RHA re: the claim made by the workman (s14(3).

2. Medical (s12 & 13) within 3 days of giving
notice/date of accident workman to submit to
medical examination for claim to proceed. If, within
6 days of the examination, parties disagree on
medical report and workman's fitness for work, then
matter is referred to Medical Referee (who is not
affiliated with either party - s3(4) & s34) and the
extent of incapacity is determined by the medical
condition. Workman to submit to same for claim to
proceed. Employer to pay (in addition to
compensation) <$500 for each medical expense
unless he already maintains approved facilities
providing for such medical needs of the workman
free of charge.

3. Interim Compensation (s9(5), the employer may
opt to pay interim compensation and in the case of
workmen of public/local authorities (e.g. RHA),
pension/gratuity paid in lieu (s46 (b) (which shall be
deducted from final settlement sum).

4. Earnings List (s6), the employer to submit list of
workman's earnings upon request to determine
monthly earnings and sum for compensation.
However, period of service is affected by ESL.

5. Appearances (s35) workman/immediate family
members, employers, and or their legal practitioners
to appear before the Commissioner.
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6. MOA (s39) the Commissioner issues a MOA at the
end of hearings, recording his order, compensation
and or medical aid awarded, and it shall be treated as
a High Court judgement (s41).

7. Deposits (s9) the employer deposits compensation
sums to the Registrar of the Court, who will disburse
to the victim/dependents. How-ever, if no one
collects the claims, it is reclaimed by employer.

8. Settlement (s40) the employer to send memo to
Registrar informing of settlement of compensation
claim which shall be verified within 7 days before
memo is recorded in the register and if it is found to
be fraudulent or inadequate payment it shall not be
recorded but referred back to the Commissioner.
Failure to have memo registered results in full
compensation without deductions.

9. Appeal (s43) an appeal lies with the certificate of
the Commissioner/leave of the Appeal Court on
substantial questions of law in judgements <$500,
except decisions on medical aid (s16(3).

With regards to the inter-hospital transfer of patients,
and nursing personnel having to escort patients to and
from, the TTRNA reminds all nursing personnel of
section 7.5 of the MoH Referral and Transfer Protocol
which states:

"The Ministry of Health shall monitor the RHAs to
ensure that risk insurance coverage is provided for staff
and patient during land, air and/or sea travel."

The TTRNA maintains that WCA is not Risk Insurance
and that the two terms cannot be used interchangeably.
Further, having never seen any Risk Insurance that
covers persons besides the driver and the patient, and
since no RHA has reported having used WCA to
compensate its injured employees following accidents,
the TTRNA advises its members to be vigilant, make
informed decisions and exercise caution in the
performance of their duties until the TTRNA
communicates its satisfaction that the MoH and RHAs
have wholly addressed issues pertaining to this matter.

Please refer to TTRNA's Press Release and Circular
Memorandum titled ""Pseudo Ambulance' dated 16
April 2018.
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